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January 15, 2014

U.S. Enviromental Protection Agency

Region 8

Attention: Sharon Abendschan (Ref: 8ENF-RC)
1595 Wynkoop Street * '
Denver, CO 80202-1129

Re: Request for Information Pursuant to Section 104(¢) of CERCLA
Smurfit-Stone Mill Site in Missoula County, Montana, SSID A804

Dear Ms. Abendschén:

I am writing regarding the above-described request for information for the Smurfit-Stone Mill
Site located in Missoula County, Montana. Specifically, this letter is intended to address the
confidentiality of that certain Agreement Made Between Burlington Northern Railroad Company
and Montana Rail Link, Inc. (“MRL”) dated July 21, 1987 (the “Master Agreement”).

Since execution of the Master Agreement, MRL has not disclosed the Master Agreement in its
entirety to any unrelated third party. Unless compelled to do so by a court of competent
jurisdiction, MRL, as a corporate policy, does not disclose the Master Agreement in its entirety
to any unrelated third party. Occasionally, unrelated third parties may request certain portions of
the Master Agreement, but such portions are provided only in the event such a third party
executes a confidentiality agreement and has satisfied the threshold requirements for disclosure.

The Master Agreement is not available publicly in any form (hard copy or electronic) and

internal access to the Master Agreement is limited to those MRL employees and consultants that,
.based upon job function, have a need to view its contents.

Sincerely,

Thomas J. Walsh
President
Montana Rail Link, Inc.

C: Karl M. Swanson



@ Montana Rail Link

Ref: 8ENF-RC

Response of Montana Rail Link, Inc. to EPA Request for Information

Smurfit-Stone SSID A804

All numbered responses provided herein correspond to the same number in the EPA’s Request for
Information that Montaria Rail Link, Inc. (“MRL”) received on December 17, 2013. “Site” was not
defined by EPA in “Enclosure 2, Definitions and Information” that accompanied EPA’s Request for
Information. MRL’s answers to the questions are therefore based upon its general understanding of the
area formerly occupied by the Smurfit-Stone plant. Number 4 on the Request for Information contained
instructions for MRL as Respondent to the Request for Information and therefore no response to

number 4 is provided.

1. Tom Walsh, President

Montana Rail Link, Inc.

P.0. Box 16390, 101 International Drive
Missoula, MT 59808

Fax: (406) 523-1619

Phone: (406) 523-1434

Dave Koerner, Vice President and CFO
Montana Rail Link, Inc.

P.0. Box 16390, 101 International Drive
Missoula, MT 59808 '

Fax: (406) 523-1619

Phone: (406) 523-1539

Randy Gustin, Chief Engineer

Montana Rail Link, Inc.

P.0O. Box 16390, 101 International Drive
Missoula, MT 59808

Fax: (406) 523-1619

Phone (406) 523-1442

Joe Gentri, Manager of Real Estate
Montana Rail Link, Inc.

P.0. Box 16390, 101 International Drive
Missoula, MT 59808

Fax: (406) 523-1619

Phone (406) 523-1374
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Mark Smith, Superintendent of Operations
Montana Rail Link, Inc.

P.0. Box 16390, 101 International Drive
Missoula, MT 59808

Fax: (406)523-1619

Phone: (406) 628-3256

Karl Swanson, EVP and General Counsel
Washington Corporations

P.0O. Box 16630, 101 International Drive
Missoula, MT 59808

Fax: (406) 523-1399,

Phone: (406) 523-1312

Ms. Rebecca Summerville
Datsopoulos, McDonald and Lind
201 W Main St #201,

Missoula, MT 59802

Fax: (406) 543-0134

Phone: (406) 728-0810

Tom Walsh, President

Montana Rail Link

P.O. Box 16390, 101 International Drive
Missoula, MT 59808

Fax: (406)523-1619

Phone: (406) 523-1434

Mr. Walsh has knowledgé regarding all the answers given for the all of the remaining questions.

All of the persons identified above were consulted in the preparation of MRL's response.

The sole agreement between MRL and Burlington Northern Railroad Co. (“BN”) related in any
way to the Site is contained in a 1987 agreement BN and MRL (“Agreement”). Pursuant to the
terms of the Agreement and the Interstate Commerce Act, and for the purpose of providing rail
transportation services, MRL leased and acquired rights over certain operating rail lines in
Montana, ldaho and Washington from BN. While the Agreement provides for both the sale and
lease of properties across a multi-state region, the track that services the plant at the Site is
used by MRL. MRL did not acquire ownership or a leasehold interest in any property at the Site

pursuant to the terms of the Agreement or any other agreement or conveyance. The

Agreement has been maintained by MRL and BN (and its successors) as confidential, and
information in the Agreement has not been made public. MRL is providing a copy of the
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Agreement, marked “CONFIDENTIAL”, with this response and requests that EPA maintain the
Agreement as Confidential Business Information.

The obligations and rights of BN under the terms of the Agreement have, through a series of
acquisitiohs and reorganizations, become vested in BNSF Railway Co., Inc. (“BNSF”). The
Agreement is the document that dictates the rights and obligations of BNSF and MRL with
regard to rail service within the area served by MRL.

MRL has provided common-carrier rail service to and from the plant area since the effective
date of the Agreement. This service included moving inbound supplies to the plant area as
requested by the operatorand moving outbound product from the plant area. All switching of
railcars within the plant area was completed by the operator of the plant.

a. MRL has never acquired an ownership interest in any of the Site.

b. As mentioned above, MRL has never acquired an ownership interest in any of the Site..

c. MRL acted as a common carrier of products that were transported by rail. At the request of
the operator, MRL served Smurfit-Stone and a predecessor in interest (“Stone Container, Inc.”)
by delivering loaded and empty railcars to, and picking up loaded railcars from, the plant area.
Since Smurfit-Stone has ceased operating a paper plant at the Site and upon the transfer of the
Site, MRL has served the present owner of the Site, M2 Green Redevelopment LLC (“M2Green”),
as a common carrier, transporting scrap and machinery from the Site to destinations selected
by M2Green. Attached are the Operating Agreements that governed the provision of common-
carrier service to the plant during the time it operated as a paper plant and to M2Green for its
operations.

d. Although Smurfit-Stone and Stone Container, Inc. primarily relied upon other contractors,
selected by them, to provide track maintenance on the track located within the plant area, upon
occasion they retained MRL to provide minor track repair and maintenance. This work was
done pursuant-to Purchase Orders issued by Smurfit-Stone and Stone Container, inc.. MRL did
not make any changes at the Site. ' ‘

e. MRL has not undertaken any different activities since Smurfit-Stone ceased operations at the
Site. MRL has supplied the new owner of the Site, M2Green, with the same common-carrier
services that MRL supplied to Smurfit-Stone. All rail transportation has been outbound since the
site has been transferred to the new owner.

f. MRL has never owned or transferred any portion of the Site.

MRL has no information regarding the environmental conditions of the Site other than the
information that is publicly available.
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10.

11.

MRL conducted no activities at the Site which resuited in the generation of waste materials.

As a common carrier, MRL Is subject to oversight by the Surface Transportation Board. It was
not issued any permits by State or Federal agencies to act as a common carrier for the Site. The
Agreement was approved by the ICC, predecessor to the Surface Transportation Board..

MRL has not hired any companies or individuals to perform work at the Site.

MRL has no reason to believe that there are persons who could provide a more-detailed
response to the questions posed in the Request for Information.
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ENCLOSURE 4

NOTARIZED CERTIFICATE

- .
I, / 47»7415 J M 44 , having been duly sworn and being of legal age, hereby state:

1.  Iam the person authorized by Montana Rail Link, Inc. to respond to the Environmental Protection
Agency's (EPA's) request for information concerning the Smurfit-Stone Mill Site located near Missoula,
Montana.

2. I have made a complete and thorough review of all documents, information, and sources relevant
to the request.

3. T hereby certify that the attached response to EPA's request is complete and contains all
information and documents responsive to the request. :

(SEAL)

Subscribed and sworn to me

This__ /¢ ™ day of__ D A~vuan~ 2014,
2 . A
Notary Piiblic

My Commission Expires__Sow~vg 2, 2o
My address is_/e/ ZaTeensm \
' Missouer , AT _SI20% '




INDUSTRY TRACK AGREEMENT No. 400,318
SP Schilling

THIS INDUSTRY TRACK AGREEMENT ("Agreement") made as of this 1st day of November, 2011, ("Effective Date")
by and between MONTANA RAIL LINK, INC., a Montana corporation ("Raiiroad”), whose mailing address is Altention
Real Estate, P.O. Box 16624, Missoula, MT 59808-6624 and physical address is 101 International Way, Missoula,

Montana 59808 and
M2 GREEN REDEVELOPMENT ("Industry”)
whose mailing address is 601 E THIRD STREET SUlTE 302
PO BOX 249
ALTON, IL 62002
RECITALS
1. WHEREAS, Industry desires that Railroad: (i) maintain and operate over certain rail, ties, ballast, and

follows:

1.

appurtenances thereto owned andfor operated by Railroad ("Railroad Track"); and (ii) operate over certain
additional track ("Industry Track"), (Railroad Track and Industry Track collectively, together with all
appurtenances, called "Track”), located in the City of Schilling, County of Missoula, State of Moniana at
approximately Milepost 132.05, to serve a facility operated by Industry ("Plant”), and Railroad desires to provide
such service, subject to the terms of this Agreement.

WHEREAS, notwithstanding any other provision contsined herein, this Agreesment shall be contingent upon
Railroad providing Industry with Exhibit A, as referenced abave, within thirty (30) days of Industry's execution of
this Agreement (“Execution Period”). In the event Railroad fails to provide Industry with a finalized Exhibit A
within the Execution Period, this Agreement shall be considered nuil and void and neither party shall have any
obligation to the other as it pertains to this Agreement. Both Railroad and Industry agree that upon Railroad's
provision of an acceptable Exhibit A, this Agreement shall be considered fully executed and enforceable against

the parties.

AGREEMENTS
NOW THEREFORE, in consideration of the mutual covenants contained herein, Railroad and Industry agree as
CONTROL OF RAILROAD TRACK AND OWNERSHIP OF INDUSTRY TRACK. Railroad shafl control the

Railroad Track pursuant to the terms and conditions of the Master Lease entered into by Railroad and BNSF
Railway Company (“BNSF"). Industry shall own the Industry Track.

* MAINTENANCE AND OPERATION.

a _If Industry has not already done so, Industry shall be respansible for obtaining, without expense to
Railroad, all necessary real property rights and public authority and permission, including applicable
permits, for the maintenance and operation of the Industry Track. Industry shall strictly comply with all
laws, statutes, regulations, ordinances, orders, covenants, restrictions, or decisions of ‘any court of
competent jurisdiction, including, without limitation, those pertaining to environmental matters
(collectively, "Legal Requirements") and other Railroad requirements relating to the use of the Track,
Facilities or Equipment, defined below.

b Railroad shall, for the accommodation of and at the sole risk and expense of Industry, maintain the

Railroad Track. Industry shall at all times, and at its sole risk and expense, maintain, or cause to be
maintained, the Industry Track and all Plant and Equipment (if any) in a safe and satisfactory condition
and in compliance with all applicable Legal Requirements (defined below). Maintenance means, among
other things, providing proper drainage along the relevant portion of the Track, keeping the Track free and
clear of snow, ice, vegetatlon, structures, and other obstacles, maintaining grade crossing warning
devices, passive warning signs, gates, fences, barriers, roadWays track drainage facilities, lighting and
track and other signals. Without relieving Industry from any of its obligations under this Agreement,
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Raiiroad may refuse to operate over the Industry Track or use or enter the Plant or contact the Equipment
whenever Railroad, in its sole discretion, determines that the same is unsatisfactory for Railroad's
operation, entry or contact. If and when Industry has remedied such condition to Railroad's sole
satisfaction, Railroad shall resume operation over the Industry Track or use of or entry into the Plant or
contact with the Equipment, Railroad’s operation over the Track or use of or entry into any Facllity or
contact with any Equipment with knowledge of an unsatisfactory condition is not a waiver of industry's
obiigations contained herein or of Railroad's right to recover for or be indemnified and defended against
. such damages to property or injury to or death of persons that may result therefrom.

c. industry shall, at its sole expense, pay all costs for changes, repairs or alterations to the Industry Track
that may be necessary to conform to any changes of grade or relocation of the Railroad Track at the point
of connection with the Industry Track, if such change of grade or relocation is required to comply with any
Legal Requirement or is made for any other reason beyond Railroad's reasonable control.

d. If Industry installs any gates or fencing across the Track, or a track scale, unloading pit, loading or
unloading device, adjustable loading dock, warehouse door, or any other structure (collectively,
"Facilities") affecting the Track, Industry shall be solely responsible for assuring the safe and satisfactory
conditlon of the same and shall not allow any Facilities to be a source of danger to the safe aperation of
the Track. Industry shall also be solely responsible for assuring the safe and satisfactory condition of all of
Industry's equipment touching, used in conjunction with or affecting the Track ("Equipment") and shall
not allow any Equipment to be source of danger to the safe operation of the Track. Before utilizing or
unloading any equipment spotted onto the Track, industry shall inspect the same and all other Equipment
and Facillties for the safety of persons working on or about these items to assure compliance with the
foregoing. Industry shall utllize all Facliities, Equipment and spotted equipment so as not to -affect
negatively the safe and efficient operation over the Track. Industry shall, among other things: keep any
gates across the Track open whenever necessary, in Railroad's sole judgment, to enable Railroad to
safely and efficiently operate over the Track; keep unloading pits securely covered when not in actual use
and at all times when the Track is being switched by Railroad; keep all doors firmly secured; and keep
adjustable loading docks. at warehouses' securely fastened in an upright position when not in actual use
and at all times when the Track is being switched by Railroad.

e Railroad may require for safety purposes that Industry, at its sole cost and expense, provide flagmen,
lights, traffic control devices, automatic warning devices, or any such safety meastire that Railroad deems
appropriate in connection with Industry's use of the Track. Industry shall relmburse Railroad within thirty
(30) days of receipt of bill rendered therefor for all costs expended by Railroad, including but not limited to
the furnishing of flagmen and any vehicle rental costs incurred. The cost of flagger services provided by
Railroad, when deemed necessary by Railroad's representative, will be borne by Industry. Railroad’s
flagging rate in effect at the time necessitated by industry will be used to calculate the actual costs of
flagging pursuant to this paragraph.

f. In the event the public authority having jurisdiction orders the separation of the grade of the Track and
any street, road, highway, other rail line or the like, Industry hereby consents to the removal and/or
relocation of the Track and shall reimburse Railroad -all expenses in connection with the remaval and/or
relocation of the Track.

g. Industry shall not place, permit to be placed, or allow to remain, any permanent or temporary material,
structure, pole, container, storage vessel, above-ground or underground tank, or other obstruction within
8% feet laterally from the center (nine and one-half (9-1/2) feet on either side of the centerline of curved
Track) or within 23 feet vertically from the top of the rail of said Track ("Minimal Clearances"), provided
that if any Legal Requirement requires greater clearances than those provided for in this Section 2.g.,
then Industry shall strictly comply with such Legal Requirement. Industry shall not place or aliow to be
placed any freight car within 250 feet of either side of any at-grade crossings on the Track. Rallroad's
operation over the Track with knowledge of an unauthorized reduced clearance will not be a waiver of the
covenants of Industry contained in this Section: 2.g. or of Railroad's right to recover and be indemnified
and defended against such damages to property, or injury to or death of persons that may resuilt
therefrom.

h. Industry shall be responsible for all cost assoclated with any derailment that occurs as a result of
Industry’s failure to maintain Industry Track. Industry shall further be responsible for all costs associated
with any derailment that occurs as a result of Industry's negligent, reckless or wliiful acts or omissions,
whether or not such derailment takes place on Industry-controlled track.
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3. TERM. Unless earlier terminated as provided herein, this Agreement will be in force for the term of ONE YEAR
from its date and will automatically renew for successive terms of one year each thereafter uniess terminated by
sither party.

4, INDEMNITY.

a. For purposes of this Agreement:

i. "Indemnitees" means Railroad, and its affiliated companies, partners, sticcessors, assigns, legal
representatives, officers, directors, shareholders, employees and agents and BNSF Railway
Company and its affiliated companies, partners, successors, assigns, legal representatives,
officers, directors, shareholders, employees and agents;

fi. “Liabilitles” means, to the fullest extent enforceable by law, all claims, liabilities, fines, penalties,
costs, damages, losses, liens, causes of action, suits, demands, judgments and expenses
{including, without limitation, court costs, attorneys' fees and costs of investigation, removal and
remediation and governmental aversight costs) environmental or otherwise and

lii. “Industry Parties” means Industry or Industry's officers, agents, invitees, licensees, employees,
or contractors, or -any party directly or Indirectly employed by any of them, or any party they
control or exercise control over.

b. Industry shall, to the fullest extent of the law, release, indemnify, defend, and hold the Indemnitees
harmless for, from and against any Liabilities, including attorneys fees, caused in whole or in part by the
negligence of Industry Parties, and arising out of or related to (in whole or in part) any claim that by virtue
of the use of the Track which is the subject of this Agreement, under CERCLA or other environmental
laws that Railroad is (I) an "owner", "operator”, “arranger” or “transporter” of the Industry Track or the
plant, or (ii) other than a common carrier with respect to the Track.

c. 1f any employee of any Industry Party claims he or she is an employee of any Indemnitee, Industry shall,
to the filliest extent of the law, indemnify and hald the Indemnitees harmless from and against any
Liabilities, including attarneys fees, arising out of or related to (in whole or in part) any such claim
including, but not limited to, claims related to proceedings under or related to the Federal Employers’
Liability Act, the Safety Appliance Act, the Boiler Inspection Act, the Occupational Health and Safety Act,
the Resource Conservation and Recovery Act, and any similar state or federal statute.

d Upon written notice from any Indemnitee, Industry agrees to assume the defense of any lawsult or other
proceeding brought against such Indemnitee by any entity, relating to any matter covered by this
Agreement for which Industry has an obligation to assume liability for and/or save and hold harmless
such Indemnitee. Industry shall pay all costs incident to such defense, including, but not limited to,
Kattorneys fees, investigators' fees, litigation and appeal; expenses, settlement payments, and amounts
paid in satisfaction of judgments.

5. INSURANCE. Industry shall, at its sole cost and expense, procure and maintain during the life of this Agreement
the following insiirance coverage:

a. Commercial General Liability Insurance. This insurance shall contain broad form contractual liability with
a combined single limit of 2 minimum of $1,000,000 each occurrence and an aggregate limit of at least
$2,000,000. Coverage must be provided on a post 1998 ISO occurrence form or equivalent and include
coverage far, but not limited to, Badily Injury and Property Damage as well as Products and Completed

Operations. The definition of insured contract shall be amended to remove. any exclusion or other
limitation for any work being tdone within. 50 feet of railroad property. With respect. to any claim against
Railroad, coverage shall be provided for claims for bodily injury asserted by an employee of an additional
insured, and any Employer Liability Exclusion which may otherwise operate fo exclude such coverage,
shall be voided in this respect.

b. Workers' Compensation and Employers' Liability Insurance. This insurance shall include coverage for, but
not limited to:

1. Industry's statutory ligbility under the worker's compensation laws of the state(s) in which the
track Is located. If optional under State law, the insurance must cover all employees.

il. Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000 by disease
policy fimit, $500,000 by disease each employes.
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c. Business Automobile Insurance. This insurance shall have limits of $1,000,000 and shall include
coverage. for, but not limited to, the following:

i Owned autos;
ii. Non-owned autos;
iii. Hired autos.

d. In addition, Industry shall comply with the following additional requirements with respect to such
insurance:

i. Any insurance policy shall be written by a reputable Insurance company with a current Best's
Guide Rating of A- and Class VIl or better, and authorized to do business in the state(s) in which
the track is located. If any portion industry's operations is to be subcontracted by Industry,
Industry shall require that any and all subcontractors provide and maintain insurance coverage as
set forth herein.

ii. Prior to Railroad commencing operations governed by this Agreement, Industry shall furnish to
Railroad an acceptable certificate(s) of insurance including an original signature of the authorized
representative evidencing the required coverage, endorsements, and amendments and
referencing the policy number if available. The policy(les) shall contain a provision that obligates
the insurance company(ies) issuing such policy(ies) to notify Railroad in writing at least 30 days
prior to any cancellation or non-renewal with such provision indicated on the certificate of
insurance. In the event of a claim or lawsuit involving Rallroad or BNSF arising out of this
Agreement, Industry will make available any required policy covering such claim or lawsuit.

il All policies required above (excluding Worker's Compensation) shall name the Railroad as an
additional insured with respect to Industry’s obligations under this Agreement. Industry shall
furnish Railroad a certificate of insurance evidencing Railroad’s status as an additional insured.

v. All policies required above (excluding Worker's Compensation Insurance) shall be on a primary
and noncontributory basis and shall not be limited by the absence of negligence or alleged
negligence against Industry. Industry shall waive all rights of subrogation against Railroad.

V. Failure to provide evidence as required by this Section 5 shall entitle, but not require, Railroad fo
terminate this Agreement immediately. Acceptance of a certificate that does not comply with this
Section 5 shall not operate as a waiver of Industry's obligations hereunder. The fact that
insurance (including, without limitation, self-insurance) Is obtained by Industry shall not be
deemed to release or diminish the liability of Industry including, without limitation, liability under
the indsmnity provisions of this Agreement. Damages recoverable by Railroad shall not be limited
by the amount of the required insurance coverage.

e. These are the minimum limit requirements of Railroad. Industry's: obligation under this section Is not limited
to this minimum amount. Furthermore, these are minimum limit requirements at the date this Agreement is
executed. Higher limits may be required in the future as reasonably determined from time to time by
Railroad for Agreements similar in nature to this Agreement.

8. DEFINITION OF COST AND EXPENSE. For the purpose of this Agreement, “cost" or “"costs" "expense" or
"expenses” includes, but is not limited to, actual labor and material costs including all assignable additives, and
materlal and supply costs at current value where used. in the event that Industry shall fail to pay any monies due
to Rallroad within thirty (30) days after the invoice date, then Industry shall pay interest on such unpaid sum from
such due date until paid at an annual rate equal to the lesser of (i) the prime rate last published in The Wall Street
Journal in the preceding December plus two and one-half percent (2 1/2%), or (i) the maximum rate permitted by
law.

7. RIGHT OF RAILROAD TO CONSTRUCT FUTURE FACILITIES. Railroad retains the right, without liability to
Industry or any other party, to construct or allow to be constructed upon its property other facilities, and to use its
owned or leased property in any manner, provided Railroad and BNSF use all commercially reasonable efforts to
avoid material interference with the use of Industry’s Track as described herein.

8. PUBLIC ASSESSMENTS. Industry shall timely pay all compensation, assessments and levies required at any
time by any public authority, entity, or person for the privilege of maintaining and operating Industry's Track, and
shall not cause or permit any liens to be filed against the Railroad Track or any Railroad praperty. In the event any
such liens are flled, Industry shall cause such liens to be released within fifteen (15) days.
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9.

10.

11.

NOTIFICATION REQUIREMENTS,

a.

Industry shall give immediate nolice to Railroad's Manager of Environmental Projects at (408) 523-1415
of any release of hazardous substances on or from the Track, and to Railroad's Manager of Real Estate
Administration at (406) 623-1500, promptly in writing, for any violation of Environmental Laws, or
inspection or inquiry by governmental authorities charged with enfareing Enviranmental Laws with respect
to industry's use of the Track. Industry shall use the best efforts to promptly respond to any release
caused by Industry. Industry shall also give Rallroad's Manager of Environmental Projects, Railroad's
Real Estate Department, promptly, in writing, notice of -all measures undertaken on behalf of Industry to
investigate, remediate, respond to or otherwise cure such: release or violation, and shall provide to
Rallroad's Manager of Environmental Projects, Railroad's Real Estate Department, copies of all reports
and/or data regarding any investigations or remediations of the Track or the surrounding right of way.

In the event that Railroad has notice from Industry or otherwise of a release or violation of Environmental
Laws on the Track which occurred or may have occurred during the term of this Agreement, Railroad may
require Industry, at Industry's sole risk and expense, to take timely measures ta investigate, remediate,
respond to or otherwise cure such releases or violations affecting the Track and/or Rallroad's property.

Industry shall promptly report to Railroad in writing any conditions or activities upon the Track which
create a risk of harm to persons, properly or the environment and shall take whatever action Is necessary
to prevent injury to persons or property arising out of such conditions or activities; provided, however, that
Industry's reporting to Railroad ‘shall not relieve industry of any obligation whatsoever imposed on it by
this Agreement. Industry shall promptly respond to Railroad's request for information regarding said

conditions or activities.

DEFAULT. The following events shall constitute defaults hereunder:

a.

C.

d.

Creating or allowing to remain any condition, including without limitation, any environmental condition, on
or about the Track, which in the sole judgment of Railroad interferes with or endangers the operations of
Raliroad; ,

Assignment or transfer by operation of law of Industry's rights or obligations under this Agreement;

‘The placing of this: Agreement in the public record.

Defaults on any of the covenants or agreements of Industry contained in this document.

TERMINATION.

Notwithstanding any requirement herein, it is further agreed that either Party may terminate this Agreement
at any time upon giving the other Party not less than ninety (90) days written notice prior to the end of the
term then in effect.

In addition to all other remedies available at law or in equity, Railroad may, without incurring any liability
to Industry; terminate this Agreement and discontinue the maintenance and operation of the Track and
remove the Railroad Track, in the event of any of the following events:

i any default as described in Sections 10.a. or b. occurs;

il. any default as described in Section 10.c. occurs and persists for 60 days following written notice
from Railroad; .

iii. Industry fails to utilize rall service from Railroad to or from the Plant for a period of eight (8)
‘months in any perlod of twelve (12) months;

iv. Raiflroad is authorized by competent public authority to abandon its line. to which said Track is

conpected, or

V. Railroad is dispossessed of the right to operate aver the Track or its connecting track or any part
thereof, in which case Railroad may terminate this Agreement effective Immediately by written
notice to Industry.

Upon the expiration or earlier termination of this Agreement as provided herein, Railroad at its ‘sole
discretion shall have the right to: () require Industry to transfer- title to that portion of the Industry Track
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12,

13.

14,

15.

LI L R FRTTON

located upon Railroad's property, and -any- Facilities or improvements located upon, over, -or under
Railroad's property to Railroad. Upon such transfer, Railroad shall pay Industry the salvage value of the
same; or (il) require Industry to remove, at its sole cost and expense, that portion of the Industry Track
located upon Rallroad's property and any Facilities, Equipment or improvaments upon, over, or upder

such property -and restore Railroad's property to substantially the state in which it was on the Effective

Date of this Agreement. In the event Railroad elects option (i) and Industry falls within thirty (30) days
after the date of such termination to make the removal and resloration, then Railroad may do so itself and
in such event Industry shall, within thirty (30) days after receipt of a bill therefore, reimburse Railroad for
any costs incurred,

e, Industry hereby agrees to waive and release all claims, rights, and causes of action that Industry has or
may have against Railroad because of the discontinuance of aperation and remaval of the Rallroad Track
as.provided in this Section 11.

ASSIGNMENT. This Agreement will inure to the benefit of and be binding upon the successors and assigns of the
parties hereto; provided, however, that Industry may not assign this Agreement without the prior written consent
of Rallroad, which may be withheld in Railroad's sole discretion.

NOTICES. Any notice required or permitted to be given hereunder must be in writing and the same: shall be given
and will be deemed to have been given if (i) placed in the United States mail, certified, return receipt requested, or
(i) deposited. into the custody of a nationally recognized overnight delivery service, addressed to the party to be
notified at the address herein above or hereinafter set forth, or to such other address as the party to be notified
may designate by giving the other party no less than thirty (30) days' advance written notice. The address for such

notice shall be the address shown above, which may be changed by written notice to the other party at the.

address shown above,

SURVIVAL. Neither termination nor expiration will release either party from any fiability or obligation under this
Agreement, whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior to

the date of termination or expiration, or, provided Railroad does not elect option 11.b.1,, the date when the Track,
Facilities, Equipment and improvements are removed and the right-of-way is restored to its condition as. of the

Effective Date.
MISCELLANEOUS.

a The Parties warrant and represent that the Party signing this Agresment on behalf of each has authority to
enter into this Agreement and to themselves be bound respectively, to the terms, covenants and conditions
contained herein. Each Parly shall deliver to the other, upon request, all documents reasonably requested
by the other evidencing such authority, including a copy of any corporate or partnership resolutions;
consents or minutes reflecting the aiithority of persons or Parties to enter into. agreements -on behalf of such

Party.
b. This Agreement shall not be placed of public record.
c To the maximum extent possible, each provision of this Agreement shall be interpreted in such manner as

to be effective and valid under applicable law, but if any provision of this Agreement Is prohibited: by, or
held to be Invalid under, applicable law, such provision will be ineffective solely to the extent of such
prohibition or invalidity, and this will not invalidate the: remainder of such provision or any other provision
of this Agreement. All questions concerning the interpretation or application of provisions of this
Agreement must be decided according to the laws of the State.of Montana.

d. This: Agreement is the full and complete agreement between Rallroad and Industry with respect to all

matters relating to the maintenance and operation of the Track and supersedes all other agreements

between the parties hereto relating to the maintenance and operation of the Track. However, nothing
herein is intended to terminate any surviving obligation of Industry or: Industry's obligation to defend' and
hold Railroad and BNSF harmless in any prior written agreement between the parties.

e. In the event that the Industry consists of two of more parties, all covenants and agreements of industry
herein contained shall be the joint and several covenants and agreements of such parties.

Sl Pamats Amamacnmod Treta N4 4. PanaRnf7



f The waiver by Railroad of the breach of any provision herein by Industry shall in no way impair the right of
Railroad to enforce that provision for any subsequent breach thereof. All remedies provided hereunder
are cumulative and are in addition to all other remedies available at law or in equity.

g. This Agreement is also made for the benefit of such other raliroads that, either by agresment with

Railroad or order of competent public authority, have the right to use the Track, all of which rallroads shall
be deemed “Railroad" under this Agreement.

Executed by the parties to be effective as of the Effective.Date set forth above.

RAILROAD:
Montana Rail Link, Inc., a Montana corporation

By: —M’_—_—’

Printed Name: D R Mowecner
Tite: _ NR cnd L6

INDUSTRY:

m2 G@edevelop ent, gr
By: \~ Uit ]

Printed Name: __ | ( “}MN’{ gL S‘l’:l/me{(
Title’: /Mdllﬂt,u / //(%.{'mb
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SUPPLEMENT TO INDUSTRY TRACK AGREEMENT NO. 400,318
SPSCHILLING

BY MUTUAL AGREEMENT, Industry Track Agreement Lease No. 400,318 issued to M2 Green Redevelopment,
LLC (“Industry”) by MONTANA RAIL. LINK, INC. (“Rallroad”) in the City of Schilling, County of Missoula, State of

Montana at Milepost 132.06, Survey Station n/a, under Lease No.400,318 dated November 1, 2011 is hereby amended
to read as follows:

Industry desires that Railroad: () maintain and operate over certain rail, ties, ballast, and appurtenances
thereto and operated by Railroad shown as the line marked blue, Letters “A” to “B” and Letters “A” to
“C” on Exhibit “A” dated November 15, 2011 ("Railroad-Controlled Track™); and (li) operate over certain
additional track shown as the line marked red, Letters “D” to “E” and Letters “B” to “F” on Exhibit "A"
("Industry-Controlled Track"), (Railroad-Controlled Track and Industry-Controlled Track collectively,
together with all appurtenances, called "Track"), to serve a facility operated by Industry ("Plant"), and
Railroad desires to provide such service and fulfill its common carrier obligation subject to the terms of
this Agreement.

All other terms-and conditions of said lease shall remaln in full force and effect.

It is understood and agreed that this agreement shall not be placed on public record.

IN WITNESS WHEREOQF, the parties have executed this agreement as of this 21st day of November, 2011.

MONTANA RAIL LINK, INC.

BV:M
Printed Name: __ el € Moecneo
Tite: __\)R_annd €.€0

LESSEE!:

By:
Printed Name:

Title: ﬁ'é/‘l,@@e;/fﬁﬂf&é’éfQ

Supplement to Lease ) A © August 2006
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BURLINGTON NORTHERNJNE .07/ 3¢
INDUSTRIAL TRACK AGREEMENT [
OFFICE OF SECRETARY

ST, PALR, HNNESOTA7
AGREEMENT, made this— 379 day of -ApLil

between BURLINGTON NORTHERN: INC, a Delaware oorporatron, heremafter called “Raiiroad”, and

a New York corporation, hereinafter called “Industry”, whose billing address for the purpose
of'this agreement is__Drawer D, Missoula, Montana 59801

WHEREAS, Industry desires the construction, maintenance and operation of trackage hereinafter called
track® to be located et _Schilling, Montana; shown colored solid and d blue |

_ to-center of tracks) betwe

" y shal dashed orange and walkway colored green .onthe plat hereto attached
dated __December 26, 1978 marked Exhibit "A”, and by this reference made'a part hereof.
NOW THEREFORE, the parties hereto agree to the construction, maintenance and operation of said track on

the following terms and conditions:

Section 1. Industry shall first procure without expense to Railroad all necessary right of way aend all
necessary public authority and permission for the construction, maintenance and operation of the track.

Industry further agrees that said track shall be constructed, maintained and.operated subjeet'to il provisions
of any such public.autharity or permission.and, regardless of the fact that same may be granted to Railroad rather
than ta Industry, to assume any and all liability for and to indemnify, defend and save harmless Railroed from
and against any and all loss, cost, damage, suit or expense in any manner arising or growing out of the compliance.
with or violation of the provisions of such public authority or permission.

If separation of. the grade of sald track and of any highway is ordered by public authority, the Industry shall.
indernnify Railroad against any expense in connection therewith or consent to 'the removal of the track.

Section 2. (a} Industry, at its own expense, will perform or will arrange for all. gradmg and provide. necessary
drainage for that portion of track which'is locéted off Rallroad property.

{b) Railroad will construct track from point r;f switch to point of clearance (14 feet from center
96 o-dotto ed solid blue on Exhlrt “A)" for the agreed amount
and from pomt of clearaneé' § t J’ p' 09

of 17,109.00

akio-pay-t0-Railroad-the-agresd-amount-of.$. 4 st-of-greding-ond-dreinege-worlcper-

Industry, before any constructlon is begun, shal| av to Rallroad such agreed amaumiI Industry

of construction of track from point of switch to point of clearance

colored solid blue on Exhibit "*A", paid for by Industry in the first iristance in the amount of
$_17,109.00 is subject to refund by Railroad to Industry or any assignee of Industry at the rate of
$ 20.00 for each car of freight delivered on or shipped from track on which Railroad receives
road-haul revenue in excess of $160.00 during the period of five (5) years after the date of completion of track,
unless the total of such refund payments shall sooner equal said amount, Industry ar its assignee shall submit a
list of such cars to Railroad’s Director A.F.E. Accounting, 176 East Fifth Street, Saint Paul, Minnesota 56101,
upon each six {6) month-anniversary of this agreement, and a settlement shall be made promptly after verification
of such lists by ssid Director. Such lists shall show car numbers, wayhill numbers and dates, points of origin and
destination.

formed-by-Reikoad.
will, at lts expense, construct track colored dashed blue on Exhibit '

{d) Railroad will maintain track b veho-lotior CO]OFEQ_S_M jd blue
on Exhibit “A” at its expense and wiil' maintain track mmmk__@ﬁredm__mme_
on Exhibit “A" at expense of Industry.
Industry will, &t its own expense, maintain track between-theJottors~__ Colored dashed blue

on Exhibit “A”",
{e) Railroad will own the track b the colared solid blue

on Exhibit “A” and Industry will own the track between-thedetters calored dashed orange and dached bl ue

on Exhibit “A",

Industry shall bear and pay any costs for changes or alterations in that portion of track owned by Industry
that may be necessary in order to conform to any changes-of grade ar relocation of the tracks of Railroad &t the
point- of connection with said track required by any law, ordinance or regulation, or necessary because of any
other reason beyond Railroad’s control.

Industry shall pay to Railroad from time to time the cost of maintenance, additions and betterments,
performed by Railroad, herein agreed to be bome by Industry, within twenty (20) days after bills are rendered’
therefor.

Any work performed by Industry in constructing or maintaining the track or any facilities-extending over,
under or across the same ar in making additions and’ betterments thereto shall be done in a substantial .and
workmanlike manner and in accordance with Railroad’s standards, Wire lines.shall be constructed and maintained
in accordance with Rsilroad’s requirements, the National Electric Safety Code and any statute, order, rule or
regulation of any public. autharity having jurisdiction. If Industry fails to maintain said facilities or that portion

.~ of the track herein agreed by ‘it to be maintained or to pay the bills therefor within the.prescribed time, Railroad -

may refuse to operate over the track..

if said track is used for the receiving, forwarding ar storing of hazardous commodities, Industry agrees to
comply with Railroad’s requirements. and the requir of any , order, rule or regulation of any public
authority having jurisdiction with. respect thereto as the same may be modrmd supplemented and amended from
time to time,

-Section 3. “Cost” for the purpose of this agreement shail be actual labor and material costs mcludmg all
assigniable additives. Material and supplies shall be.charged at current value where used.

Section 4. Railroad shall have the right to use and extend said track and construct spur tracks therefrom for
the accommodation of the business of ‘Railroad or the business of other parties, provided such use.or extension
does not unduly interfere with the use of said track by Industry.

0t Ot ¥ 1 Ikw gangs and:
ORG-BOTWSS *Swalkway colored green
on Exhibit “A” for the agreed smount of $ 4, 150,00 all at expense.of Industrz lﬂdustw-qhe%-
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Liability

Assignment

Rightto
Disconnect
Track

Removal of
Track

Joint use
by Other
Railroads

Section 5. -Industry shall not place, or permit to ‘be placed, or to remain, any material, structure, pole or
other obstruction within 8-1/2 feet laterally of the center or within 23 feet vertically from the top of the rail of
said treck; provided that if by statute or order of competent public authority greater clearances shall be required
than those provided. for in this-Section 5, then Industry shall strictly comply with such statute or order. However,
vertical or lateral clearances which are less than those hereinbefore required-to be observed but are in compliance
with statutory requirements will not be or be deemed to be a violation of this Section. Industry agrees to
indemnify Railroad and save it harmless from and egainst any and all claims, demands, expenses, costs and
judgments arising or growing out of loss of or damage to property or injury ta or death of persoris occurring
directly or indirectly by reason of any breach of the foregaing or any other covenant contained in this agreement,

Should either, or both, the lateral and vertical clearances hereinbefore required 16 be observed be. permitted
to be reduced by order of competent public authority, Industry hereby agrees:to strictly comply with the terms
of any such order and indemnify and hold harmiess Railroad from and apainst any and all clalms, demands,
expenses, casts and judgments arising or growing out of loss of or damage to property or injury to or death of
persons occurring directly ar indirectly by reason of or as a result of any such reduced clearance:

Rallroad’s operations over the track with knowledge of an unauthorlzed.reduced clearance shall not:be or be
deemed to be a waiver of the foregoing covenants of Industry contained in this-Section.5-or of Railroad's:right to
recover for such damages to property or-injury to.or death of persons that may result-therefrom.

Section 6. Industry shall pay all compensation and assessments required at any time by a municigality, public
authority, corporatian or person for the privilege of constructing, malntaining.and operating said' track.

Section 7. industry egrees to indemnify and hold harmless Railroad for loss, damage, injury or death from
any act or omission of Industry, its employees, or agents, to the person or property of the partiesthereto and their
employees, and to the person or property of any other person or corporation, while on or near said track, and if
any claim or liability shall arise from the joint or concurring negligence of both parties hereto it shall be borne by
them equally.

In the event Industry permits a party or parties, hereinafter called “Permittee”, other than Railroad to use
said track for receiving, forwarding or storing shipments, Railroad hereby consents to such use, and in:such case
Industry hereby agrees to indemnify and hold harmless Railroad from and against any and all loss, damage, injury
or death, resulting from or arising out of any ect or amission of Permittee, its emplayees or agents, to the person
or property of the parties ‘hereto and said Permittee, and to the person or property of any other person or
corporation while on or near said track. .

Section 8. This agreement shall inure ta the benefit of-and be binding upon the successors-and assigns of th
parties hereto; however, Industry shall not assign this agreement without the written consent.of Railroad, and for
any departure in this respect Railroad may terminate this agreement.

‘Section 8. Railroad shall be privileged to terminate this agreement and discontinue the maintenance and
operation of said track, and to remove its turnout connection, in the.event of any of the following contingencies,
viz.:

{a} Industry ceases for a continuous period of one (1} year the daing of business-in-an active and
substantial way at the industry or establishment:served.

{b} Railroad: is authorized by competent public authority to abandon its line to which track is
connected,

{c) Industry shall fail to keep and perform any obligation or stipulation stated in or resulting:

under this'agreement.

No recourse. or claim will exist in favor of or be asserted by Industry because of the discontinuance of
operation and removal.of the metal and fastenings as provided ‘in this Section of this.agreement.

Section 10. Railroad agrees, upon discontinuance of the use of the track, to remove from its right of way
that part of the track owned by Industry and to pay to Industry the salvage value of the usable material so
removed, less cost of recovering it.. If the cost of removing or recovering said track exceeds: the salvage value
thereof, Industry shall pay Railroad the difference.

Section 11, This agreement is also made for the benefit of such other railroads which, either by prior
understandings or agreements with the Railroad have the right to use the track, or:which shall be admitted in the
future to the use of the track by Railroad, all of which railroads shall be deemed the “Railroad’ within the
meaning hereof.

IN WITNESS WHEREOF, the parties hereto have caused this agreement to be.executed the day and year first
-above written.

BURLINGTON NORTHERN INC.

HOERNER WALDORF DIVISION, CHAMPION I:NTERNATIONAL@
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NORTHERi\I PACIFIC RAILWKY COMPANY

Ce - © © INDUSTRIAL TRACK AGREEMENT _
' ' Aammmm‘ between the NORTHERN PACIFIC RAILWAY COMPANY, hereinafter called
the “Railroad,” and........HOERNER. WALDORF CORPORATION OF MONTANA, a Montana .
Partles, . corporation ;
" hereinafter called the “Industry.”
. "/-
" deint oo by o
gllnod-

" The Industry desires the construction, maintenance and operation of two :f

spur tracks to be located at Schilling, Montana, shown colored RED betweén

-, the letters A and B, designated Spur No..l, and between the letters C and D, b

~.; designated Spur No. 2,.on the map marked Exhibit "A" attached hereto and made
Location. | -@ part hereof; and the Railroad agrees to construct, maintain and opérate
| said Spur No. 1 and said Spur No. 2, hereinafter referred to collectively

I‘ as "track”" on the followmg terns and condiuons.' o Co

ST SN SERS S 3 -
Cor witD

- -

s s . e e i me e+ % % e g e B i e e i T e« e s amm————— e~

- Rightiof Wey. Section 1. The Industry shall ﬁrst rocure and | furniah without expenss to the Railmad all necessary

. " right of way, including sll necessary publie authority and penmssion gor the construction, ma.mtenanee,, T
. and operation of the track, .

, /5 f - The Industry further- agrees thet said track shall be construotsd maintained and operated subject :

: .‘7 to all provisions of any such public authority or permission and, regardless of the fact that the same .
,/\.'-’ % ‘may be granted to the Railroad rather than to the Industry, to assume any, and all liability for and to -~ -
g E lndemnify defend and save harmless the Railroad from and against any and all loss, cost, damage, suit
) é/ " or expense in any manner arising or growing out of complianee with or violation of the pravismns of

/ : ‘such public authority or permission. ] S

Constriation, . - Bection'2. . L

* Maointonanes. S !

Bt . ;

o

!

.. . Section 2. The Railroad, for the agreed sum of $19,330.00, payable
i by the Industry on or before the execution of this agreement, shall construct
! said track, and shall furnish crushed rock ballast for the area shown out-
‘li.ned by GREEN line on said Exhib:.t MAM, -

"The Industry shall own and shall bear and pay the entim cost and expense - !
- of maintenance of said track and at its expense shall pave the area outlined H
- by GREEN line on said Exhibit "A" . . !

Should the. Industry do any work d oonstruut.wn, maintenanee, or of additxons a.nd betterments it i
shall d:'ls such’ work in substa.ntial and workmanlike manner, d - accordance w:th the Rallroad’s
gtanda

.. 'The Industry slmﬂ pay to the Railmad from time to time the cost of the mmnt.enance, additions
- ..and betterments done by e Railroad, herein agreed toba borne by the Induxtry within twenty @0
'daysafterbiﬂsarersnderedtherefor L :

: 3'.2.“’2;.. C Section.3. For the purpose of this agreement, "cost "shall be all aaslgnable cosbs plus ten pement
N O

_ to-cover elements of expenss not capiable-of exaot- ascertamment plus three :percent of the salaries and

wages paid employses of the Railroad éngaged in the performnnce of maintenance or addition and . |

" betterment work performed by the Railrond upon the request of the Indnsbry for insurance. coverage.
. Material slmll be charged at its-current va.lue wh.ro tsed. - i

t.of

--mﬂ N i re-Fia SO & e B8 X FRO-Ra00RH
“’33"" - of the busmm of the Railrond or t.he busmess of other parties, provided such ise o
: unduly interfere with the use of said traok by the Industry Tn-easoti€ track is regularly used by or is
extended for tha accommodntion of snother-industry, it s ngreed that the Railroad may fix the terms

hol shnre in the cost of constructio and maintansnes of the track used




. publie
- Assess:

Clesrances.

’ :.r%ﬁ:;:fleu

Liablity.:

. ury
- . from any astior omission of the Induet.ry its employes; or sfents, ?i: the person or properby of tlﬁglgnﬂes ]
anyo erpersonoreorpom on, while.on or.

near said track, and cla.imorllabilityotherthan all arise from the)nintoroonwrdng .

' than aié:t and one-half (8 1/2) feet from the center line

‘of serving said In
roadortoothers,andtoahipmentsm o course of transportation,

Section 8. Excaf 3 herein otherwise provided, the Indnstry ll not-placs.or permit to.be placed,

or to remain, any I8t...a), structure, pole or other obstruction within eight and one-half (81/2)

feet‘;:k laterally of the center, or within tweuty-thwe (23) fect vertically from the top of the rall, of sa.id
qack.

The Industry agrees that no building erected on the premises adjacent to said track shall have a
swinging door or window opening toward said track which, when g?zr;i ;vgla crttnub the clearance to less

The Industry es that all wires of whatsoevar kind or nature adjacent to or crossing over or
under the track be constructed and maintained in accordance with the National Electric Safety
Code and laws of the State of. ontana und in accordance with plans submitted by the
Industry and approved by the Railroad.

The industry- to indemnify and save ha.rmless the Railroad ﬁ'om ull loss, damsges, penalties, -

costs.or judgments that may beamdagainstorreooveredfmmitonmuntoforinanymamr
growing out ofavio]ation ofthisSechon

Section 6. The Industry hall pay all compensation and assessments requimd a.t any time by a
munk&gahty, cPubllo authority, oorpamtion or person for the pnvllega of construnﬁng maintaining, and
operating sai .

toandmpﬂmdb -Railroad ,v 8 e orlines i :": ..;': ‘::"' :: ?: 68 mﬁmlﬂaslowgs
therate-overtompoHngTalway-lines

Section 8. It is undersi;ood that the movement of railroad locomotives involves some risk of fire,

" and the Industry assumes all responsibility for and agrees to indemnify the Raflroad against loss or damage
to property of the Industry or to pro upon its premises, regardless of Railroad negligence, arising
Railroad on sald track, oriniﬁsvioinityfortth:tgau%e_ .

from fire caused b; t{ locomotives operated
ustry, except to the of the Railroad and to rolling stock belonging

-The Indusstry alsp agrees to indemnify and hold harmless the Railroad for loss, damage, or inj
hereto and their emph;{es, -and to the person or property

pegligence of both parties hareto it shall be borne by them unlly.

Seotion 9. The Industry shall not us!gn this ngreement or any lnterest therein without the written
consent of the Railroad,

Section 10. The Railroad shall be privlleged to dmonﬁnne the mnint.emnee and operation of sald '

track,:and to remove its turnout eonneotion, in the event of any of the following contingencies, vie:: .
(a) The Industry ceases for a continuous period of ons:year-the doing of business in an active and

' ‘substantial way at the industry or establishment served.
. (b)—&he-ﬂaﬂw&d—d

o .'mw, i part-of i Trao orlly mdforbythelndustryandtopaytothelndustrythe ST

. Dma. /%//J-‘/ 19@‘*5'7

Non'rmzj;mmc WAY COMPANY

eﬁemﬂne&thaﬁh&mounta&busmm—dommsucb—tmok&-bﬁnmﬁm

regulation, or by conditions, o elevate or depress or otherwise nlter its tracks at or near the point

ection wimastrytracksoutomkeiﬁmmﬁcablelnthe judgment of the management ~ . . - . .\
ofaaid ad to continue said operation; ed, however, that if such change or changes donot . =~

'mnderitxmpncﬁcablointhem ent of sal manngemento sai Rallroad, for the convenient operation -~ .
oonﬂnuetohavesimﬂartrsokoonnectlonconsistent with the ohange... S

(03 Whenever-any other carrier shall be permitfnd, without the consent oftha Rallroad, to operate . ‘

of its raflroad, the Industry

' orohangesmadebytheRailroad.

() Ii the Industry fnils to: mn.intain aaid spur trauk in reasonnbly aafe condition:

DEVIRIIANGS

- ofopemtion and removal ofthemeta] and fasﬁaningaaspmvlded in this ghotion-ef ;'.Q EEFSataant,
Section 11. TheRa.ilroad ; on-discontin anceoftbeuseofthetrack,toremovefromﬂa

‘ (o) Tha Industry ll fall to k d perfo an oblipﬁon or st.ipulation stated in or resultlng .
.under this contract. S
(d) The Raflroad shall find it neeessary or desimble, or be requked ls.w or ordinancs or poliee

&g , BR3~00:

S ] Y .
'By N ‘ ;/11:1;

Vice Pres:.dent
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INDUSTRIAL TRACK AGREEMENT

 LSRLINGTOY NORTHERN, INC.
BURLINGTON NORTHERIINE 72/ 0F
o OFFICE OF SECRETARY
. ST. PAUL, MINNES
AGREEMENT, made this—_379d____ day of April ALK OTA7

between BURL!NGTON NORTHERN INC a Delaware corporatlon heremafter called “Railroad”, and
H . w - »

a_New Yor corporation, hereinafter called “Industry*’, whose billing: address for the purpose

of thisragreement is__Drawer D, Missoula, Montana §980]

WHEREAS, Industry desires the construction, maintenance and operation of trackage hereinafter called
“track” to be located at —MJ_&MLEM_—L_L_MJ.%&L__U_S lin shown colored s d d blue .

kown-botwoorthe-iesersdashed orange and walkway colored green ,on the plat hereto attached
dated ____Dgggmbgr 26 1978 —, marked Exhibit “A", and by this reference made a part hereof.

NOW THEREFORE, the parties hereto agree to the construction, maintenance and operation of said track on
the following terms-and conditions;

Section 1. Industry shall first procure without expense to Railroad all necessary right of way and all
necessary public authority and permission for the construction, maintenance and operation of the track.

Industry further agrees that said track shall be constructed, maintained and operated subject to all provisions
of any such public authority or permission and, regardiess of the fact that same may be granted to Ragilroad rather
than to industry, to assume any and ali liability for and to indemnify, defend and save harmless Railroad from
and against any and all loss, cost, damage; suit of expense in any manner arising or growing out of the compliance
with or violation of the provisions of such public authority or permission.

If separation of the grade of said track and of any highway is ordered by publu: authority, rhe Industry shall
indemnify Railroad against any expense in connection therewith or consent 1o the removal of the track.

Section 2, (a) Industry, at its own expense, will perform or will arrange for all gradlng -and provide necessary
dramage lor that portlon of xrack which is located off Rallroad property.

] dlladk ..-Q-u at lac u-h— L3

PrOPORTY—YY

(b) Hallroad wlll construct. track from point of swnch 1o point of clearance {14 feet from center

to center of tracks) be stte : ol D n “A" Eprr e aagmed amou

of § »l 1. lO9 00 and from point of clearanc“c? bew AR wa 1 kwa <o lored a?gen
on Exhibit “A" for the agreed amount of $ __4,150.,00 all at expense of Indus!rv ndes&w—ohe%
g.lm;r\-n’. 1o-Bail dtho g damountof s ___£ o590+ gr radif rg-end d-droir '

Industry, before any constructlon is begun, shall av to Rarlroad such a reed amounts lndustry

$ermad-by-Railroad.
will, at its expense, construct track colored dashed blue on
¢) Cos t of construction of track from point of switch to pomt of clearance

colored solid b on Exhibit A", paid for by industry in the first instance in the amount of
¢_17,109.00 is subject to refund by Railroad to Industry or-any assignee of Industry at the rate of
$ 20.00 for each car of freight delivered on or shipped from track an which Railroad receives

road-haul revenue in excess of $150.00 during the period of five {5) years:after the date of completion of track,
uniess the total of such refund paymants shall sooner equsl §aid amount. Industry or its assignee shall submit a
list of such cars to Railroad's Director A,F.E. Accounting, 176 East Fifth Street, Saint Paul, Minnesota 56107,
upon each six {6) month anniversary of this agreement, and e settiement shall be made promptly after verification
of such lists by seid Director. Such lists shall show car numbers, waybill numbers and dates, points-of origin and
destination, .
{d) Railroad will maintain track between-the-tottors-: colored sojid blug
on Exhibit A" at its expense and will maintain track between-theetters___ cOlored dashed orange
on Exhibit A" at expense of Industry,

Industry will, at its own expense, maintain track between-thoJottere-____COlored dashed blue.
on Exhibit “A".

{e) Railroad will own the track betweenthedottors . ___colored solid blue

an Exhibit *A” and Industry will own the track bmmmcnlmd_dashed_n:anas_and_dashed blue

on Exhjbit “A",

Industry shall bear and: pay any costs for changes or alterations in that: portion of track owned by Industry
that may ‘be necessary in order to confarm to any changes of grade or relacation of the tracks of Raeilroad st the
point of connection with said track required by any law, ordinance or regulation, or necessary because of any
other reason bayond Rallroad’s control.

Industry shall pay to Railroad from time to time the cost of mamtenance, -additions and betterments,
performed by Railrosd, herein agreed to be borne by Industry, wrthm twenity (20) days after bills are rendered
therefor.

Any work performed by Industry in constructing or maintaining the track or any facilitiés extending over,
under or across the same or in making additions and betterments thereto shall be done in a-substantial and

workmaniike manner and in accordance with Railroad’s standards, Wire lines shall be constructed and maintained
in accordance with Railroad’s requirements, the Nationsl Electric Safety Code and any statute, order, rule or
regulation of any public authority having jurisdiction. If Industry fails to malntain sald facilities or that portion

" of the track hetein agreed by it to be maintained or to pay the bills therefor within the prescribed time, Railroad

may refuse to operate over the tratk,

If seaid track is used for the receiving, forwarding or storing of hazardous commodities, Industry agrees to
comply with Raiffoad’s requirements and the requirements of any statute, order, rule or regulation of any public
autl\omy having jurisdiction with respect thereto.ss the same may be modified, supplemented and amended from
time to time.

- Section 3. "“Cost”’ for the purpose of this agreement shall be actua! labor and material costs including all
assignable additives. Material and supplies shall be charged at current value where used. )
Section 4. Railroad shall have. the right to use and extend seid track and construct spur tracks therefrom for

the accommodation of the business of Railroad or the business of other parties, provided such use or extension
does nat unduly lnterfere with the use of sald track by Industry.
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Section 5, - lndustrv shall not place, or permit to be placed, or ta remain, any material, structure, pole or
other obstruction within 8-1/2 feet laterally of the center or within 23 feet vertically from the top of the rail of
said track; provided that if by statute or order of competent public authority greater clearances shall be required
than those provided for in this Section 5, then Industry shall strictly comply with such statute or order. However,
-vertical or lateral clearances which are less than thase hereinbefore required to be observed but-are in compliarice
with statutory requirements will not. be or be deemed to be a violation of this Section. Industry agrees to
indemnify Railroad -and save it harmless from and sgainst any end ali claims, demands, expenses, costs and
"Judgments: arising or growing out of loss of or damage to property or injury to or death of persons oceurring
directly or indirectly by reason of any breach of the foregoing or any other covenant.contained in this agreement.

Should either, or both, the lateral and vertical clearances hereinbefore required {o be observed be permitted
to be reduced by order of competent public authority, Industry hereby agrees to strictly comply with the terms
of any such order and indemnifv and hold harmless Railroad from and against any and all clsims, demands,
expenses, costs and judgments arising or growing.out of loss of or damage to property or injury to or death of
persons occurring directly or indirectly by veason of or as a result of any such reduced clearance.

Railroad’s operations over the track with knowledge of an unauthorized reduced clearance shall not be or be
deemed to be a waiver of the foregoing covenants of Industry contained.in this Section 5 or of Railroad's right to
recover for such damages to.property or injury to or death of persons that may resuft therefrom,.

Section 6. Industry shall pay all compensation and assessments required at any time by a municipality, public
authority, corporation or: person fot the privilege of constructing, maintaining and operating said track.

Section 7. Industry agrees to indemnify and hold harmiess Railroad for loss, damage, injury or desth from
any act or omission of Industry, its employees, or agents, to the person or property of the parties hereto and their
employees, and to the person or property af any other parson or corporation, while on or near said track, and if
any claim or liability shalt arlse from the joint or concurring negligence of both parties hereto it shall be borne by
them equally.

in the event Industry permits a party or parties, hereinafter called “Permittes”, other than Railroad to use
said track for receiving, forwarding or storing shipments, Railroad hereby consents: to such use, and in such case
Industry hereby agrees to indemnify and hold harmless Railroad from and against any and all loss, damage, injury
.or death, resulting from or arising out of any act or omission of Permittee, its employees or agents, to the person
or property of the parties hereto and said Permittee, and to the person ar property of any other person or
corporation while on or near seid track.

Section 8. This agreement shall inure to the benefit of -and be binding upon the successors and assigns of the
parties hereto; hawever, Industry shall npt assign this agreement without the written consent of Railroad, arid for .
any departure in this respect Railroad may (ermmate this agreement.

Section 9. Railroad shall be privileged to terminate this agreement and discontinue the maintenance and
operation of said track, and to remove its turnout connection, in the event of any of the following contingencies,
viz.: )

{a) Industry ceases for a continuous period of one {1) year the domg of business in an active and
substantial way at the industry or establishment served.

{b) Railroad is suthorized by competent public authority to abandon its line to which track is
connected.

{c) industry shall fail to keep and perform any obligation or stipulation stated in or resulting
under this agreement,

No recourse or claim will exist in. favor of or be asserted by Industry because of the dwcontinuance of
operation-and removal of the metal and fastenings as providedin this Section of this agreement.

Section 10. Railroad egrees, upon discontinuance of the use of the track, to remove from its right of way
that part of the track owned by Industry and to pay to industry the salvage velue of the usable material so.
removed, less cost of recovering it. |f the cost of removing or recovering said track exceeds the salvage value
thereof, Industry shall pay Railroad the difference.

Section 11, This agreement is alsa made for the benefit of such other rsilroads which, either by prior
understandings or agreements with the Railraad have the right 1o use the track, or which shall be sdmitted.in the
future to.the use of the track by Railroad, all of which railroads shall be deemed the “Railroad’’ within the.
meamng hereof.

IN WITNESS WHEREOF, the parties hereto have caused this agreement to be executed the day and yegr first
ahove written

BURLINGTON NORTHERN INC,

.o Vicg#resident:

HOERNER WALDORF DIVISION, CHAMPION lNTERNATlONAL;

V406 President
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